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(iii) A tripartite escrow agreement. The
prime contractor establishes an escrow
account in a federally insured financial
institution and enters into a tripartite
escrow agreement with the financial
institution, as escrow agent, and all of
the suppliers of labor and material.
The escrow agreement shall establish
the terms of payment under the con-
tract and of resolution of disputes
among the parties. The Government
makes payments to the contractor’s es-
crow account, and the escrow agent
distributes the payments in accordance
with the agreement, or triggers the dis-
putes resolution procedures if required.

(iv) Certificates of deposit. The con-
tractor deposits certificates of deposit
from a federally insured financial insti-
tution with the contracting officer, in
an acceptable form, executable by the
contracting officer.

(v) A deposit of the types of security
listed in 28.204-1 and 28.204-2.

(2) The contractor shall submit to
the Government one of the payment
protections selected by the contracting
officer.

(c) The contractor shall furnish all
bonds or alternative payment protec-
tion, including any necessary reinsur-
ance agreements, before receiving a no-
tice to proceed with the work or being
allowed to start work.

[48 FR 42286, Sept. 19, 1983, as amended at 61
FR 31652, June 20, 1996; 70 FR 57454, Sept. 30,
2005; 71 FR 57368, Sept. 28, 2006; 75 FR 53134,
Aug. 30, 2010]

28.102-2 Amount required.

(a) Definition. As used in this sub-
section—

Original contract price means the
award price of the contract; or, for re-
quirements contracts, the price pay-
able for the estimated total quantity;
or, for indefinite-quantity contracts,
the price payable for the specified min-
imum quantity. Original contract price
does not include the price of any op-
tions, except those options exercised at
the time of contract award.

(b) Contracts exceeding $150,000 (Mil-
ler Act).

(1) Performance bonds. Unless the con-
tracting officer determines that a less-
er amount is adequate for the protec-
tion of the Government, the penal

48 CFR Ch. 1 (10-1-11 Edition)

amount of performance bonds must
equal—

(i) 100 percent of the original con-
tract price; and

(ii) If the contract price increases, an
additional amount equal to 100 percent
of the increase.

(2) Payment bonds. (i) Unless the con-
tracting officer makes a written deter-
mination supported by specific findings
that a payment bond in this amount is
impractical, the amount of the pay-
ment bond must equal—

(A) 100 percent of the original con-
tract price; and

(B) If the contract price increases, an
additional amount equal to 100 percent
of the increase.

(ii) The amount of the payment bond
must be no less than the amount of the
performance bond.

(c) Contracts exceeding $30,000 but not
exceeding $150,000. TUnless the con-
tracting officer determines that a less-
er amount is adequate for the protec-
tion of the Government, the penal
amount of the payment bond or the
amount of alternative payment protec-
tion must equal—

(1) 100 percent of the original con-
tract price; and

(2) If the contract price increases, an
additional amount equal to 100 percent
of the increase.

(d) Securing additional payment protec-
tion. If the contract price increases, the
Government must secure any needed
additional protection by directing the
contractor to—

(1) Increase the penal sum of the ex-
isting bond;

(2) Obtain an additional bond; or

(3) Furnish additional alternative
payment protection.

(e) Reducing amounts. The con-
tracting officer may reduce the amount
of security to support a bond, subject
to the conditions of 28.203-5(c) or
28.204(b).

[656 FR 46070, July 26, 2000, as amended at 71
FR 57368, Sept. 28, 2006; 75 FR 53134, Aug. 30,
2010]

28.102-3 Contract clauses.

(a) Insert a clause substantially the
same as the clause at 52.228-15, Per-
formance and Payment Bonds—Con-
struction, in solicitations and con-
tracts for construction that contain a
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